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THE CONSTITUTIONALITY OF THE INDIANA ANTI- 
CIGARETTE LAW. 

THE recent act of the Indiana General Assembly, known as the 
"Indiana Anti-Cigarette Law," 1 is the third act of its kind 
to be passed by a state legislature. In 1896 the State of Iowa 2 
enacted a similar law, and the year following, Tennessee 3 did the 
same. In the years intervening between these acts and the present 
act similar bills have been introduced in various legislatures over 
the country but none of them has passed. The passage of the act 
by the Indiana Assembly has, however, seemingly reawakened the 
sentiment in favor of such legislation, and in several of the states 
bills prohibiting the manufacture and sale of cigarettes were intro- 
duced and in one state, Wisconsin, 4 the bill became a law. The 
indications at present point strongly to the passage of similar laws 
by many of the states at the next session of their respective legisla- 
tures, with the ultimate prospect of a general prohibition of the 
manufacture and sale of cigarettes throughout the country. 

The Indiana Statute presents nothing new in the field of constitu- 
tional law. It does, however, present one question, that of the right 
of a resident to import for his personal use, which, it seems, the 
courts have seldom been called upon to meet and pass upon directly. 
In a number of cases the question has been touched upon collater- 
ally, and in one case, Donald v. Scott;' it was specifically declared 
that the right to import carried with it the right to personally use 
the article imported. There seems to be no doubt, however, that 
this is a correct expression of the law on the subject, as it is hoped 
will be shown by subsequent reference to such decisions as bear 
upon the subject. 

Aside from the question presented in the preceding paragraph, 
the Indiana Statute differs in no material respect from the acts as 
passed in the other states referred to. In each of the States of Iowa 
and Tennessee a case involving the constitutionality of the law 
as passed therein has been carried to the Supreme Court of the 
United States for review. 6 The questions of constitutional law 
necessarily involved in these cases have been frequently before the 
courts for adjudication. Whatever, therefore, of opinion is here 
expressed by the writer .of this article respecting the constitutional 

1 Acts 1905, Ch. 52. 

3 Code 1897 § 5006. 

■' Supplement to Code of Tennessee, 1897-1903, p. 828. 

4 Acts 1905, Ch. 82 



1 76 Fed. Rep. 554, 559. See also, Scott v. Donald, 165 U. S. 58. 

1 Cook v. Marshall County, Iowa, 196 U. S. 261; Austin v. Tennessee, 179 U. S. 
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aspects of the Indiana Statute, is based upon the opinions handed 
down in the cases above cited and upon other cases involving 
similar questions of law. Whenever possible, the language of the 
courts themselves has been adopted as being the best expression 
of the law upon the subject. 7 

The act of the Indiana Legislature appears as chapter 52 of 
The Acts of 1905, entitled "An act to regulate, and in certain cases 
to prohibit, the manufacture, sale, keeping for sale, owning or giving 
away of cigarettes, cigarette paper, cigarette wrappers and other 
substitute for the same, providing penalties for the violation thereof, 
and repealing all laws in conflict therewith." The act is in the 
following words, to wit: 

Section 1. Be it enacted by the General Assembly of the State 
of Indiana, That it shall be unlawful for any person, by himself, 
clerk, servant, employe or agent, directly or indirectly, upon any 
pretense or by any devise, to manufacture, sell, exchange, barter, 
dispose of or give away, or keep for sale, any cigarettes, cigarette 
paper or cigarette wrappers, or any paper made or prepared for the 
purpose of being filled with tobacco for smoking; or keep or own, 
or be in any way concerned, engaged or employed in owning or 
keeping any such cigarettes, cigarette paper or wrappers, and any 
person for violation of the same shall be guilty of a misdemeanor, 
and upon conviction shall, for the first offense, pay a fine of not less 
than twenty-five dollars, nor more than fifty dollars, and cost of 
prosecution, and stand committed to the county jail until such costs 
are paid; and for the second and each subsequent offense he shall 
pay, upon conviction thereof, a fine of not less than one hundred 
dollars, nor more than five hundred dollars, and the cost of prosecu- 
tion, or be imprisoned in the "county jail not to exceed six months : 
Provided, That the provisions hereof shall not apply to the sales 
of jobbers doing an interstate business with customers outside the 
state. 

Section 2. All laws and parts of laws in conflict with this act 
are hereby repealed. 

The discussion of the various questions which arise in connec- 
tion with the constitutionality of the act falls most naturally into 
two heads : First, the law as it relates to such part of the 
cigarette trade as may be carried on entirely within the state ; and, 
Second, the law as it affects the importation of cigarettes into the 
state. We will proceed to consider the subject, then, under these 
two general heads. 

7 The county courts have in a number of instances rendered conflicting opinions 
respecting the constitutionality of the present statute, but, being unreported and of but' 
temporary importance, only one of these, that of the Marion County Circuit Court, has 
been noticed in the body of this article. 
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I. As to the first of these considerations there seems to be no 
doubt that, in so far as the prohibition applies solely to infra state 
trade, the law is valid and will be upheld. The law upon this subject 
is well settled as to its general principles and equally so as to cigar- 
ettes. The passage of the act was an exercise of its police power 
by the state and as such will be given the greatest possible force and 
effect by the courts. The right of the states, reserved to them under 
the United States Constitution, to enact all necessary police laws, 
has always been upheld and never denied by the courts. Being 
a right belonging exclusively to the states, the courts have construed 
the power as being discretionary with them, which power, when 
exercised legitimately and with reasonable regard for the public 
health and safety, is not subject to review by the courts. The 
general policy of the courts in this regard will be seen from the 
following judicial expressions upon the subject: 

"The power of the state to impose restraints and burdens upon 
persons and property in conservation and promotion of the public 
health, good order and prosperity, is a power originally and always 
belonging to the states, not surrendered by them to the general 
government nor directly restrained by the Constitution of the United 
States, and essentially exclusive. And this court has uniformly 
recognized state legislation, legitimately for police purposes, as not 
in the sense of the Constitution necessarily infringing upon any right 
which has been confided expressly or by implication to the national 
government." 8 

Again, in the case of Mugler v. Kansas? the Supreme Court of 
the United States spoke as follows: "But by whom, or by what 
authority, is it to be determined whether the manufacture of partic- 
ular articles of drink, either for general use or for the personal 
use of the maker, will injuriously affect the public? Power to 
determine such questions, so as to bind all, must exist somewhere; 
else society will be at the mercy of the few, who, regarding their 
own appetites or passions, may be willing to imperil the peace and 
security of the many, provided only they are permitted to do as 
they please. Under our system that power is lodged with the legis- 
lative branch of the governmnet. It belongs to that department 
to exert what are known as the police powers of the state, and to 
determine, primarily, what measures are appropriate or needful 
for the protection of the public morals, the public health, or the 
public safety." 

"If, therefore, a state deems the absolute prohibition of the 



' In re Rahrer, 140 U. S. 545, 554. 
' 123 U. S. 623, 659, 660, 661. 
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manufacture and sale, within her limits, of intoxicating liquors 
for other than medical, scientific, and manufacturing purposes, to 
be necessary to the peace and security of society, the courts cannot, 
without usurping legislative functions, override the will of the people 
as thus expressed by their chosen representatives. They have 
nothing to do with the mere policy of legislation. Indeed, it is a 
fundamental principle in our institutions, indispensable to the preser- 
vation of public liberty, that one of the separate departments of 
government shall not usurp powers committed by the Constitution 
to another department. And so, if, in the judgment of the legisla- 
ture, the manufacture of intoxicating liquors for the maker's own 
use, as a beverage, would tend to cripple, if it did not defeat, the 
effort to guard the community against the excessive use of such 
liquors, it is not for the courts, upon their views as to what is best 
and safest for the community, to disregard the legislative determina- 
tion of that question." 

"Generally it is for the legislature to determine what laws and 
regulations are needed to protect the public health and secure the 
public comfort and safety; and while its measures are calculated, 
intended, convenient, and appropriate to accomplish these ends, the 
exercise of its discretion is not subject to review by the courts " 10 

Respecting the right of a state to prohibit the manufacture and 
sale of cigarettes, the opinion of the court in the case of Austin v. 
Tennessee, 11 is conclusive. In this case the court say: "Without 
undertaking to affirm or deny their evil effects, we think it within 
the province of the legislature to say how far they may be sold, or 
to prohibit their sale entirely after they have been taken from the 
original packages or have left the hands of the importer, provided 
no discrimination be used as against such as are imported from other 
states, and there be no reason to doubt that the act in question is 
designed for the protection of the public health." 

"We have had repeated occasion to hold, where state legislation 
has been attacked as violative either of the power of Congress over 
interstate commerce, or of the Fourteenth Amendment to the Consti- 
tution, that, if the action of the state legislature were a bona fide 
exercise of its police power, and dictated by a genuine regard for 
the preservation of the public health or safety, such legislation would 
be respected, though it might interfere indirectly with interstate 
commerce." 

10 In the matter of Jacobs, 98 N. Y. 98. See also Schollenberger v. Pennsylvania, 
171 U. S. 1, 16, 17; Powell v. Pennsylvania, 127 U. S. 678, 685; The License Cases, 5 
How. 504, 591; Gibbons v. Ogden, 9 Wheat, i, 8, 15; Pabst Brewing Company v. Cren- 
shaw, 198 U. S. 17. 

11 179 U. S. 343. 348, 349, 350. 
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"There is no reason to doubt the good faith of the legislature of 
Tennessee in prohibiting the sale of cigarettes as a sanitary 
measure." 

These cases seem conclusively to establish the constitutionality 
of the act in so far as it relates to infra state traffic in cigarettes, 
including the ownership or possession of cigarettes procured within 
the state. 

II. The second of the heads above mentioned, as we have already 
stated, involves the right of a resident of the state to import cigar- 
ettes for the purpose of selling the same or for personal use. As 
will be seen by recurring to the language of the statute, the right 
to import is not, in words, specifically prohibited. The statute as 
passed, however, does materially affect the enjoyment of that right. 
It will be noted that the prohibition is both against the sale and the 
possession. In the one case the right of sale by the importer is 
infringed and in the other the right to import for personal use. 
In this case, these rights, if they exist at all, must exist as incidents 
of the right to import. It will now be our purpose to ascertain if 
they do so exist. Though intimately connected and involving prac- 
tically the same principles of law, yet, for purposes of convenience, 
we will consider these two questions separately. 

i. Respecting the right of the importer to sell, the law seems 
also to be well settled. The courts are practically unanimous in 
declaring that the right to sell is a necessary and indispensable 
incident of the right to import, provided such sale be made in the 
original package. This proviso necessarily raises the further ques- 
tion, what is an original package? This question will be noticed 
presently. It will be well just here, however, to notice some of the 
decisions in support of the principle just stated. 

The leading case on this subject is Leisy v. Hardin, 12 decided 
April 28, 1890. The facts in that case were substantially as follows : 
The firm of Leisy and Company, brewers, doing business in the 
city of Peoria, Illinois, shipped a quantity of beer across the state 
line into Keokuk, Iowa, which state had previously passed a prohibi- 
tory law. The beer was consigned to John Leisy, agent of the firm 
of Leisy and Company, at Keokuk, and was offered for sale and sold 
only in the original packages in which it was put up and shipped 
by Leisy and Company at Peoria. No kegs or cases were broken 
or opened on the premises, nor were any sales made to minors or 
persons in the habit of becoming intoxicated. On the 30th day of 
June, 1888, the defendant, A. J. Hardin, marshal of the city of 
Keokuk, acting under a search warrant issued by a justice of the 

12 135 U. S. 100. 
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peace of Jackson township, seized such beer as was found by him 
upon the premises and took the same into custody. This action 
was brought by the plaintiffs to recover the property seized on the 
ground that such seizure was in violation of the eighth section of 
Article I of the Constitution of the United States. 

The opinion of the court was delivered by Mr. Chief Justice 
Fuller. After stating the facts, the opinion proceeds as follows : 

"That ardent spirits, distilled liquors, ale and beer are subjects 
of exchange, barter and traffic, like any other commodity in which 
a right of traffic exists, and are so recognized by the usages of the 
commercial world, the laws of Congress and the decisions of courts, 
is not denied. Being thus articles of commerce, can a state, in the 
absence of legislation on the part of Congress, prohibit their impor- 
tation from abroad or from a sister state ? or when imported prohibit 
their sale by the importer? If the importation cannot be prohibited 
without the consent of Congress, when does property imported from 
abroad, or from a sister state, so become part of the common mass 
of property within a state as to be subject to its unimpeded control? 

"In Brown v. Maryland (supra), 13 the act of the state legislature 
drawn in question was held invalid as repugnant to the prohibition 
of the Constitution upon the states to lay any impost or duty upon 
imports or exports, and to the clause granting the power to regulate 
commerce; and it was laid down by the great magistrate who pre- 
sided over this court for more than a third of a century, that the 
point of time when the prohibition ceases and the power of the state 
to tax commences, is not the instant when the article enters the 
country, but when the importer has so acted upon it that it has 
become incorporated and mixed up with the mass of property in 
the country, which happens when the original package is no longer 
such in his hands; * * * that [the] power [to regulate 
commerce] was complete in itself, acknowledged no limitations other 
than those prescribed by the Constitution, was co-extensive with 
the subject on which it acts and not to be stopped at the external 
boundary of a state, but must be capable of entering its interior; 
that the right to sell any article imported was an inseperable incident 
to the right to import it ; and that the principles expounded in the 
case applied equally to importations from a sister state. * * * 

"Whenever the law of the state amounts essentially to a regula- 
tion of commerce with foreign nations or among the states, as it 
does when it inhibits, directly or indirectly, the receipt of an im- 
ported commodity or its disposition before it has ceased to be an 
article of trade between one state and another, or another country 

13 12 Wheat. 419. 
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and this, it comes in conflict with a power which, in this particular, 
has been exclusively invested in the general government, and is 
therefore void." (p. 123.) 

"The plaintiffs in error are citizens of Illinois, are not pharmacists, 
and have no permit, but import into Iowa beer, which they sell in 
original packages, as described. Under our decision in Bowman- v. 
Chicago etc. Railroad Co., supra, 14 they had the right to import 
that beer into that state, and in the view which we have expressed 
they had the right to sell it, by which act alone it would become 
mingled in the common mass of property within the state. Up to 
that point of time, we hold that in the absence of congressional 
permission to do so, the state had no power to interfere by seizure, 
or any other action, in prohibition of importation and sale by the 
foreign or non-resident importer. Whatever our individual views 
may be as to the deleterious or dangerous qualities of particular 
articles, we cannot hold that any articles which Congress recognizes 
as subjects of interstate commerce are not such, or that whatever 
are thus recognized can be controlled by state laws amounting to 
regulations, while they retain that character; although, at the same 
time, if directly dangerous in themselves, the state may take appro- 
priate measures to guard against injury before it obtains complete 
jurisdiction over them. To concede to a state the power to exclude, 
directly or indirectly, articles so situated, without congressional 
permission, is to concede to a majority of the people of a state, 
represented in the state legislature, the power to regulate commercial 
intercourse between the states, by determining what shall be its 
subjects, when that power was distinctly granted to be exercised by 
the people of the United States, represented in Congress, and its 
possession by the latter was considered essential to that more perfect 
Union which the Constitution was adopted to create." (pp. 124, 125.) 

While this case is considered a leading one upon the subject, there 
have been numerous cases both before and since which have adhered 
to this doctrine. In the case of Brown v. Maryland 1 * above referred 
to, the court said: "There is no difference, in effect, between a 
power to prohibit the sale of an article, and a power to prohibit 
its introduction into the country. The one would be a necessary 
consequence of the other. No goods would be imported if none 
could be sold." "The object of importation is sale." "The power 
of Congress is co-extensive with the subject on which it acts, and 
cannot be stopped at the external boundary of a state, but must enter 
its interior. * * * If this power reaches the interior of a state, 

14 125 U. S. 465. 
13 12 Wheat. 419. 
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and may be there exercised, it must be capable of authorizing the 
sale of those articles which it introduces. Commerce is intercourse ; 
one of its most ordinary ingredients is traffic. It is inconceivable 
that the power to authorize this traffic, when given in the most 
comprehensive terms, with the intent that its efficacy should be 
complete, should cease at the point when its continuance is indis- 
pensable to its value. To what purpose should the power to allow 
importation be given, unaccompanied with the power to authorize 
a sale of the thing imported? Sale is the object of importation, 
and is an essential ingredient of that intercourse, of which importa- 
tion constitutes a part. It is as essential an ingredient, as indis- 
pensable to the existence of the entire thing, then, as importation 
itself. It must be considered as a component part of the power 
to regulate commerce. Congress has a right, not only to authorize 
importation, but to authorize the importer to sell. * * * It may 
be proper to add that we suppose the principles laid down in this 
case to apply equally to importations from a sister state." 16 

This principle will be found reiterated .in numerous other cases 
from which it has not been thought necessary to quote here. Suffice 
it to say, that the principle itself seems to be well established. In 
the cigarette cases previously referred to, 17 this doctrine was 
reaffirmed. 

The decisions above quoted refer to sales "in the original 
package." It is pertinent to inquire, therefore, what is an original 
package in the case of cigarettes? This question was settled in 
Austin v. Tennessee and the opinion there set forth was re-asserted 
in Cook v. Marshall County, Iowa. These cases hold that single 
packages of ten cigarettes each are not original packages in the 
sense in which that term is used. In discussing this question the 
court, in Austin v. Tennessee, spoke as follows : 

"The real question in this case is whether the size of the package 
in which the importation is actually made is to govern; or, the size 
of the package in which bona fide transactions are carried on between 
the manufacturer and the wholesale dealer residing in different 
states. We hold to the latter view. The whole theory of the 
exemption of the original package from the operation of state laws 
is based upon the idea that the property is imported in the ordinary 
form in which, from time to time immemorial, foreign goods have 
been brought into the country. These have gone at once into the 
hands of the wholesale dealers, who have been in the habit of break- 
ing the packages and distributing their contents among the several 

19 See also Bowman v. Chicago & N. W. Ry. Co., 125 U. S. 465, 499, 505. 

1T Cook v. Marshall Co., Iowa, 196 U. S. 261; Austin v. Tennessee, 179 U. S. 343. 
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retail dealers throughout the state. It was with reference to this 
method of doing business that the doctrine of the exemption of the 
original package grew up. * * * In all the cases which have 
heretofore arisen in this court the packages were of such size as to 
exclude the idea that they were to go directly into the hands of the 
consumer, or be used to evade the police regulations of the state 
with regard to the particular article. No doubt the fact that cigar- 
ettes are actually imported in a certain package is strong evidence 
that they are original packages within the meaning of the law ; but 
this presumption attaches only when the importation is made in 
the usual manner prevalent among honest dealers, and in a bona fide 
package of a particular size. Without undertaking to determine 
what is the proper size of an original package in each case, evidently 
the doctrine has no application where the manufacturer puts up the 
package with the express intent of evading the laws of another 
state, and is enabled to carry out his purpose by the facile agency 
of an express company and the connivance of his consignee. * * * 
The consequences of our adoption of defendant's contention would 
be far-reaching and disastrous. For the purpose of aiding the 
manufacturer in evading the laws of a sister state, we should be 
compelled to recognize anything as an original package of beer 
from a hogshead to a vial; anything as a package of cigarettes, 
from an importer's case to a single paper box of ten, or even a single 
cigarette, if imported separately and loosely; anything from a bale 
of merchandise to a single ribbon; provided only the dealer sees fit 
to purchase his stock outside the state and import it in minute 
quantities. 

"There could hardly be stronger evidence of fraud than is shown 
by the facts of this case." 

"And yet we are told that each one of these packages [of ten 
cigarettes] is an original package, and entitled to the protection of 
the Constitution of the United States as a separate and distinct 
importation. We can only look upon it as a discreditable subterfuge, 
to which this court ought not to lend its countenance. * * * 
If this be not so, it follows that the reserved power of the state 
to protect the health of its people, by reasonable regulations, has 
application only in respect of articles manufactured within its own 
limits, and that an open door exists for the introduction into the 
state, against its will, of all kinds of property which may be fairly 
regarded as injurious in their use to health." 

The dissenting opinion in this case, concurred in by four of the 
justices, is an especially able one, and by many will be thought to be 
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the better law. The opinion takes the ground that no distinction 
can be made in original packages on the ground of size. 18 

2. It remains to consider what are the rights of the importer 
who imports solely for his personal use. As stated at the outset 
of this article, the cases involving this question are comparatively 
few. In the case of Donald v. Scott, 1 " however, this question was 
directly before the court. In so far as this case is authority upon 
the subject, it undoubtedly settles the question of the right of the 
importer to import for his personal use in favor of the importer. 
Speaking upon this point, the judge in this case said: "These facts 
have been established beyond controversy; indeed, there is no con- 
flict as to them: The petitioner purchased this package of liquor 
in North Carolina. He imported it into this State through a common 
carrier. He purchased and imported it solely for his own use and 
consumption. He is not, and never was, engaged in the liquor 
traffic. His well-known position as a leading editor in Columbia 
forbids such an idea. The package was plainly marked in his name, 
disclosed the fact of its purchase, importation, and personal use. 
Labels on the package, showing all these, could not have escaped 
observation. Under ordinary circumstances, he has established 
his right to the protection of the order of this court. The right 
to import under the Interstate Commerce Law would be idle, 
indeed, if the subject-matter imported were not protected when it 
reached its destination. As it is protected in its importation solely 
because it is imported for personal use only, it will be protected 
so long as this personal use continues. * * * If, however, 
this personal use and consumption cease the protection ceases also." 

In the case of Bowman v. Chicago and Northzvestern Railway 
Company, 20 Mr. Justice Field said: "To assert that, under the 
Constitution of the United States, the importation of an article of 
commerce oannot be prohibited by the states, and yet to hold that 
when imported its use and sale can be prohibited, is to declare that 
the right which the Constitution gives is a barren one, to be used 
only so far as the burden of transportation is concerned, and to be 
denied so far as any benefits from such transportation are sought. 
The framers of the Constitution never intended that a right given 
should not be fully enjoyed." 

Judge James M. Leathers, of the Superior Court for Marion 
County, Indiana, in interpreting the cigarette law in the case of 
The State v. Lowry, 21 concurred in the opinion laid down in these 

18 A similar dissent was entered in Cook v. Marshall County, Iowa, 196 U. S. 261. 
10 76 Fed. Rep. 554, 556, 559, 560. The opinion of the court herein cited was reaf- 
firmed on appeal to the Supreme Court in Scott v. Donald, 165 U. S. 58. 
20 125 TJ. S. 465, 504, 505. 
-'See 61 Cent. Law Journal, 1. 
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cases. Being a nisi prius decision, the case is not officially reported. 
The judge is reported, however, as having spoken, in part, as 
follows: "I am of the opinion that the right to keep and own or 
use a cigarette is inseparably incident to the right of importation. 
The right of a citizen to import cigarettes from another state carries 
with it the right to keep and own the same for his personal use and 
enjoyment. The interstate commerce clause of the federal consti- 
tution is a shield against the prosecution of the defendant as long 
as he himself exercises complete control and dominion over the 
cigarettes in question." 

If to these specific declarations we add those found in others of 
the interstate commerce cases respecting the powers of Congress 
in relation to the police powers of the state, a considerable part 
of which declarations we have already previously quoted, we seem 
to be led irresistably to the conclusion laid down in Donald v. Scott, 
that a citizen who imports cigarettes for his personal use, so long 
as he makes no other disposition of them, will be protected in the use. 

These, then, are some of the constitutional aspects of the law, 
briefly considered, as suggested by the language of the statute. It is 
believed that under the law as passed ( i ) the traffic in, and posses- 
sion of, cigarettes is effectually suppressed so far as infra state trade 
is concerned ; 22 (2) the importation and sale of cigarettes in original 
packages of customary size cannot be prohibited; and (3) the right 
of residents to import for personal use will be protected. These, 
at least, are the conclusions which seem to follow from a study of 
the cases embracing the law upon the subject. 

Before concluding, however, some additional observations may 
be of interest. It has been observed from the language of the 
opinions before quoted that the protection of the commerce clause 
of the Constitution is construed to extend to legitimate articles of 
commerce only. There may be difficulty in the minds of some in 
harmonizing this theory with a decision which extends this protection 
to cigarettes. The answer is, that in the eyes of the law cigarettes 
are, at present, legitimate articles of commerce. This is determined, 
not by any question of their good or evil effects, but by the usages of 
the commercial world and the laws of Congress. In no case may a 
state do this. If there be a law of Congress on the subject, author- 
izing or prohibiting commerce in any article, such law is final, and 
determines conclusively the status of the commodity as an article 
of commerce. In the absence of any law of Congress on the subject, 
two conclusions are possible. If the article be not merchantable 

22 The payment of a Federal license to sell cigarettes does not in any way affect the 
operation of a state law prohibiting such sale. Blaufeld v. State, 103 Tenn. 593. 
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nor recognized by the usages of trade as a legitimate subject of 
commerce (as, for instance, impure oleomargarine 23 ), commerce in 
that article will not be protected in the absence of a specific law 
of Congress authorizing the same. If, however, the commodity 
be of such general use as to be regarded, for purposes of trade, as 
a legitimate subject of commerce, and is so recognized by the 
commercial world, the absence of any law of Congress upon the 
subject is taken to mean that Congress intended that commerce in 
that article should be free and unrestricted. The position of the 
courts in this regard is clearly stated by Mr. Justice Catron in 
The License Cases and Mr. Chief Justice Fuller in Leisy v. 
Hardin. In the former decision, 24 Mr. Justice Catron said : 

"The assumption is, that the police power was not touched by the 
Constitution, but left to the states, as the Constitution found it. 
This is admitted ; and whenever a thing, from character or condition, 
is of a description to be regulated by that power in the state, then 
the regulation may be made by the state, and Congress cannot 
interfere. * * * The fact must find its support in this, whether 
the prohibited article belongs to, and is subject to be regulated 
as part of, foreign commerce, or of commerce among the states. 
If, from its nature, it does not belong to commerce, or if its condi- 
tion, from putrescence or other cause, is such, when it is about 
to enter the state, that it no longer belongs to commerce, or, in 
other words, is not a commercial article, then the state power may 
exclude its introduction. * * * That is to say, that which does 
not belong to commerce is within the jurisdiction of the police power 
of the state ; and that which does belong to commerce is within the 
jurisdiction of the United States. * * * What, then, is the 
assumption of the state court? Undoubtedly, in effect, that the 
state had the power to declare what should be an article of lawful 
commerce in the particular state; and having declared that ardent 
spirits and wines were deleterious to morals and health, they ceased 
to be commercial commodities there, and that then the police power 
attached, and consequently the power of Congress could not inter- 
fere. The exclusive state power is made to rest, not on the fact 
of the state or condition of the article, nor that it is property usually 
passing by sale from hand to hand, but on the declaration found in 
the state laws, and asserted as the state policy, that it shall be 
excluded from commerce. And by this means the sovereign juris- 
diction in the state is attempted to be created in a case where it 
did not previously exist. If this be the true construction of the 

- :t Schollenberger v. Pennsylvania, 171 U. S. 1. 
' J * The License Cases, 5 How. 504, 599. 



136 MICHIGAN LAW REVIEW 

constitutional provision, then the paramount power of Congress to 
regulate commerce is subject to a very material limitation ; for it 
takes from Congress, and leaves with the states, the power to 
determine the commodities, or articles of property, which are the 
subjects of lawful commerce. Congress may regulate, but the states 
determine what shall or shall not be regulated. Upon this theory 
the power to regulate commerce, instead of being paramount over 
the subject, would become subordinate to the state police power; 
for it is obvious that the power to determine the articles which 
may be the subjects of commerce, and thus to circumscribe its scope 
and operation, is in effect, the controlling one. The police power 
would not only be a formidable rival, but, in a struggle, must 
necessarily triumph over the commercial power, as the power to 
regulate is dependent upon the power to fix and determine upon 
the subjects to be regulated. The same process of legislation and 
reasoning adopted by the state and its courts could bring within 
the police power any article of consumption that a state might wish 
to exclude, whether it belonged to that which was drunk, or to food 
and clothing. * * * And it would be only another step to 
regulate real or supposed extravagance in food or clothing." 
Mr. Chief Justice Fuller completes the argument thus : 

"Whenever a particular power of the general government is one 
which must necessarily be exercised by it, and Congress remains 
silent, this is not only not a concession that the powers reserved 
by the states may be exerted as if the specific power had not been 
elsewhere reposed, but, on the contrary, the only legitimate conclu- 
sion is that the general government intended that power should not 
be affirmatively exercised, and the action of the states cannot be 
permitted to effect that which would be incompatible with such 
intention. Hence, inasmuch as interstate commerce, consisting in 
the transportation, purchase, sale and exchange of commodities, is 
national in its character, and must be governed by a uniform system, 
so long as Congress does not pass any law to regulate it, or allowing 
the states so to do, it thereby indicates its will that such commerce 
shall be free and untrammelled." 25 

In the case of cigarettes, however, Congress has legislated upon 
the subject and has not, as in the case supposed above, remained 
wholly silent. "Congress has recognized tobacco in its various 
forms as a legitimate article of commerce by requiring licenses to be 
taken for its manufacture and sale, imposing a revenue tax upon 
each package of cigarettes put upon the market, and by making 
express regulations for their manufacture and sale, their exporta- 

-■*' Leisy v. Hardin, 135 U. S. 100, 109, no. 
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tion and importation." 26 Cigarettes are declared, therefore, both by 
commercial usage and by act of Congress, to be legitimate articles 
of commerce. 

The question may be asked, is not the police power of the state 
sufficient to exclude the article entirely? The answer is, it is not. 
In such a case the commercial power of Congress and the police 
power of the state come in conflict, and one or the other must 
give way. In every such case it is the power of the state which 
must yield. The commercial power of Congress, in other words, 
is superior to the police power of the state. It was so held directly 
in the case of In re Rahrer 2 ' in which the court, speaking of the 
purview of the police power, spoke of it "as not concurrent with, 
and necessarily not superior to, the commercial power." Whether 
or not the courts will ever reverse their attitude in this particular 
no attempt is here made to predict. It is sufficient to state that, 
at present, this is undoubtedly the law on the subject. 

Under the law as it is at present construed, there is but one lawful 
method by which articles prohibited by state law can be entirely- 
excluded from the state. This is by an act of Congress making 
the state law operative immediately upon the entrance of the article 
within the state. This was done in the case of the Iowa prohibitory 
liquor law. Following the decision in the case of Leisy v. Hardin, 2 * 
Congress passed the Wilson law providing "that all fermented, 
distilled or other intoxicating liquors or liquids transported into any 
state or territory, or remaining therein for use, consumption, sale 
or storage therein, shall, upon arrival in such state or territory be 
subject to the operation and effect of the laws of such state or 
territory enacted in the exercise of its police powers, to the same 
extent and in the same manner as though such liquids or liquors 
had been produced in such state or territory, and shall not be exempt 
therefrom by reason of being introduced therein in original pack- 
ages or otherwise." This act was held constitutional in the case of 
In re Rahrer. 29 

It may be suggested in conclusion that the courts will also doubt- 
less be called upon to pass upon the question, what is a cigarette? 
This question has recently been raised in one of the county courts 
of the state and until it is finally answered will doubtless cause 
some inconvenience in enforcing the law. Thomas A. Sims. 

Indianapolis. 

28 Austin v. Tennessee, 179 U. S. 343, 345. 

21 140 U. S. 545, 559- 

28 The court here said : "The responsibility is upon Congress, so far as the regulation 
of interstate commerce is. concerned, to remove the restriction upon the state in dealing 
with imported articles of trade within its limits, which have not been mingled with the 
common mass of property therein, if in its judgment the end to be secured justifies and 
requires such action." 135 U. S. pp. 123, 124. 

" 140 U. S. 545- 



